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Representative Grijalva and Honorable Members of this Ad-Hoc Committee of Congress, my 

name is Donald Kerwin and I am the Executive Director at the Center for Migration Studies of 

New York (CMS). CMS is an educational institute devoted to the study of international 

migration, to the promotion of understanding between immigrants and receiving communities, 

and to public policies that safeguard the dignity and rights of migrants and newcomers. CMS is a 

member of the Scalabrini International Migration Network (SIMN), which consists of more than 

270 institutions, including shelters and welcoming centers for migrants in border communities 

throughout the world.   

 

I appreciate the opportunity to testify before you today on immigration enforcement and family 

unity. While not a resident of the U.S.-Mexico border region, I have made in excess of 60 trips to 

border communities over the years and have written extensively on the U.S.-Mexico and U.S.-

Canada border regions, immigration enforcement, and the impact of U.S. immigration laws and 

policies on families.   

 

At the outset, I would like to draw your attention to a report I authored for the Catholic Legal 

Immigration Network, Inc. (CLINIC) in 2001 titled Chaos on the U.S.-Mexico Border: A Report 

on Migrant Crossing Deaths, Immigrant Families and Subsistence – Level Laborers.
1
  Twelve 

years later, I would no longer use the word “chaos” to describe the U.S. border region. In the 

interim, the border has become more secure.  Between 2000 and 2012, Border Patrol 

apprehensions fell roughly five-fold.
2
  In addition, violent crime in border communities has 

fallen dramatically over the years and crime rates are lower in border cities than in other cities in 

their states.
3
  Border residents take justifiable pride in the safety of their communities and many 

reject the image of an out-of-control border region. As a recent statement by a coalition of faith 

communities on the border put it:   

 

We believe that we must act as good stewards of the land we have inherited, must build 

on the traditions of hospitality that endure amidst the divisions in our region, and must 

cultivate the generosity of spirit that defines our communities at their best. We find these 

qualities in the day-to-day life of the border. We do not see them reflected in the reports 

of a violent, chaotic and lawless region.
4
 

 

                                                           
1 Donald Kerwin, Chaos on the U.S.-Mexico Border: A Report on Migrant Crossing Deaths, Immigrant Families 

and Subsistence – Level Laborers (Washington, D.C.: Catholic Legal Immigration Network, November 2001), 

http://cliniclegal.org/sites/default/files/atrisk5_0.pdf.  

2 United States Border Patrol, “Nationwide Illegal Alien Apprehensions Fiscal Years 1925 – 2012,” 

http://www.cbp.gov/linkhandler/cgov/border_security/border_patrol/usbp_statistics/usbp_fy12_stats/appr_stats_192

5_2012.ctt/appr_stats_1925_2012.pdf (last visited April 4, 2013). 

3 Alan Gomez, Jack Gillum, and Kevin Johnson, “US border cities prove havens from Mexico’s drug violence,” 

USA Today (July 15, 2011), http://usatoday30.usatoday.com/news/washington/2011-07-15-border-violence-

main_n.htm.  

4 Council for Border Security, Development and Human Rights, “Rethinking the U.S.-Mexico Border Region from 

a Faith Perspective,” http://dioceses-without-borders.blogspot.com/p/border-posadas_22.html (last visited April 6, 

2013).  

http://cliniclegal.org/sites/default/files/atrisk5_0.pdf
http://www.cbp.gov/linkhandler/cgov/border_security/border_patrol/usbp_statistics/usbp_fy12_stats/appr_stats_1925_2012.ctt/appr_stats_1925_2012.pdf
http://www.cbp.gov/linkhandler/cgov/border_security/border_patrol/usbp_statistics/usbp_fy12_stats/appr_stats_1925_2012.ctt/appr_stats_1925_2012.pdf
http://usatoday30.usatoday.com/news/washington/2011-07-15-border-violence-main_n.htm
http://usatoday30.usatoday.com/news/washington/2011-07-15-border-violence-main_n.htm
http://dioceses-without-borders.blogspot.com/p/border-posadas_22.html
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Nonetheless, many of the problems raised in the CLINIC report endure, including migrant 

crossing deaths, the division of U.S. families, and the pervasive presence of the Border Patrol in 

the lives of residents. More recently, I co-authored a report released by the Migration Policy 

Institute (MPI) which details the growth of the US immigration enforcement system since the 

Immigration Reform and Control Act of 1986 (IRCA).
5 

 The MPI report recognizes border 

enforcement as a pillar of U.S. immigration policy, and details the substantial financial, 

programmatic and policy commitments the United States has made to immigration enforcement 

post-IRCA.    

 

I would also commend to you a recent report titled Documented Failures: the Consequences of 

Immigration Policy on the U.S.-Mexico Border, which describes the impact of U.S. enforcement 

policies on families from the perspective of deported migrants and others that have returned to 

Mexico.  The report draws on a large-scale survey of deported residents in Nogales, Sonora, 

Mexico, as well as the Mexican Government’s “Survey of Migrants at the Northern Border- -- 

Returned Migrants.”  It documents the pervasive separation of families during the deportation 

process and complaints of harsh treatment by the Border Patrol.
6 

 The report was produced for 

the Kino Border Initiative, which provides shelter and support for deported migrants in Nogales, 

Sonora, Mexico. Fr. Sean Carroll, S.J., who is testifying today, directs this important initiative.   

 

I would also like to acknowledge the valuable work of the Border Network for Human Rights in 

El Paso, which has played a lead role in organizing border residents from diverse sectors, 

including law enforcement.  BNHR has extensively documented and successfully engaged the 

Border Patrol to reduce civil rights abuses in border communities. In the interests of disclosure, I 

am a longtime member of BNHR’s board of directors, although I am not testifying today in that 

capacity.  

 

Immigration Enforcement and Family Unity  
 

I have been asked to offer policy recommendations on enforcement, Border Patrol 

accountability, and family unity.  However, let me begin by providing some context on these 

issues.   

 

 Immigration Enforcement 

 

The US immigration enforcement system has grown dramatically in recent years. Between 1990 

and 2002, the Immigration and Naturalization Service’s (INS’s) budget rose from $1.2 to $6.2 

billion.  In FY 2012, the combined, enacted budgets of the US Department of Homeland 

Security’s (DHS’s) two immigration enforcement agencies, Customs and Border Protection 

                                                           
5 Doris Meissner, Donald M. Kerwin, Muzaffar Chishti, and Claire Bergeron, Immigration Enforcement in the 

United States: The Rise of a Formidable Machinery (Washington, DC: Migration Policy Institute, January 2013), 

http://www.migrationpolicy.org/pubs/enforcementpillars.pdf. 

6 Michael S. Danielson, Documented Failures: the Consequences of Immigration Policy on the U.S.-Mexico Border 

(Washington, DC: Jesuit Refugee Service/USA, Jesuit Conference of the United States, and the Kino Border 

Initiative, February 2013), http://www.jesuit.org/jesuits/wp-content/uploads/Kino_FULL-REPORT_web.pdf 

http://www.migrationpolicy.org/pubs/enforcementpillars.pdf
http://www.jesuit.org/jesuits/wp-content/uploads/Kino_FULL-REPORT_web.pdf
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(CBP) and Immigration and Customs Enforcement (ICE), as well its primary enforcement 

database/technology US-VISIT, equaled nearly $18 billion.
7
   

 

CBP and ICE have responsibilities beyond immigration enforcement.  However, the $18 billion 

figure does not count the substantial spending by other federal agencies with programs and 

responsibilities in this area or by the federal court system whose resources in border districts 

have been severely depleted by zero-tolerance, criminal prosecution strategies for immigration 

offenses. As a result, the growth in enforcement funding is even more striking than a comparison 

of the INS and CBP/ICE budgets would suggest. CBP and ICE together receive more funding 

and have more staff than the four major US Department of Justice (DOJ) law enforcement 

agencies combined.
8
   

 

The rapid growth in border enforcement has contributed to concerns over the Border Patrol’s 

insularity and accountability. Twelve years ago, I wrote that:  

 

The INS complaint system needs to be strengthened and made transparent. The system 

remains substantially unchanged more than four years after an INS advisory panel 

detailed its lack of responsiveness to the community it purports to serve, its overlapping 

bureaucracies, the time it takes to resolve cases, and its failure to track problems and 

reveal trends that could be addressed pro-actively. The rapid growth of the Border Patrol 

makes a strong complaint system a necessity. Immigrant advocates have collected stories 

of beatings and other abuses by Border Patrol agents, only to have them summarily 

dismissed, without even an interview with the alleged victims. 

 

These problems persist. Recent investigations by the Kino Border Initiative and by the border 

group No More Deaths have led to remarkably consistent findings of: 

 physical and verbal abuse of migrants by Border Patrol agents; 

 denial of water and medical care; 

 separation of families during the deportation process; 

 poor conditions, including very cold temperatures, in CBP holding facilities; 

 the failure to return belongings; 

 denial of access to consular officials; 

 lack of a uniform, accessible and transparent complaint process; and  

 investigation of alleged Border Patrol civil rights abuses by the Border Patrol itself, 

rather than an external body.
9 

 

 

The work of Border Patrol agents can be both dangerous and mind-numbingly boring.  Many 

Border Patrol agents empathize with migrants and appreciate the difficult, often self-sacrificing 

                                                           
7 US Department of Homeland Security, FY 2013 Budget in Brief (Washington, DC,: US Department of Homeland 

Security, 2012), 85, 99, http://www.dhs.gov/xlibrary/assets/mgmt/dhs-budget-in-brief-fy2013.pdf (last visited April 

4, 2013). 

8 US Department of Justice (DOJ),“Summary of Budget Authority by Appropriation,” 

http://www.justice.gov/jmd/2012summary/pdf/budget-authority-appropriation.pdf (last visited April 4, 2013).  

9 Danielson, Documented Failures, 25-30; No More Deaths/ No Más Muertes, A Culture of Cruelty: Abuse and 

Impunity in Short-Term U.S. Border Patrol Custody  (No More Deaths/No Más Muertes, 2011), 

http://www.nomoredeaths.org/Abuse-Report-Culture-of-Cruelty/View-category.html.  

http://www.dhs.gov/xlibrary/assets/mgmt/dhs-budget-in-brief-fy2013.pdf
http://www.justice.gov/jmd/2012summary/pdf/budget-authority-appropriation.pdf
http://www.nomoredeaths.org/Abuse-Report-Culture-of-Cruelty/View-category.html
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choices they have made to leave home.  Most agents carry out their work in a professional 

manner.  However, human and civil rights violations persist, perhaps exacerbated by the two-fold 

growth in the Border Patrol over the last decade and five-fold increase over last two decades. 

The US Government Accountability Office (GAO) reported last year that 144 CBP officials 

(most on the Southwest border) were arrested for corruption between FY 2005 and 2012.
10

  In 

responding to the GAO report, DHS attributed these cases, in part, to the surge in Border Patrol 

hiring. 

 

The United States removes 400,000 persons per year; criminally prosecutes (then removes) 

90,000 persons annually for immigration-related violations, most of them illegal entries and 

illegal re-entries;
11

 and last year detained nearly 430,000 persons.  A 2010 Urban Institute study 

documented the impact of the arrest, detention and removal of parents on children in 85 

families.
12

 It found that the children experienced severe emotional trauma, which manifested 

itself in excessive crying, withdrawal, aggression, absenteeism from school, declining academic 

performance, and changed eating, sleeping and speech patterns.  The deportation of 

breadwinners also caused financial hardship and instability for the families left behind.  Many 

struggled to pay their bills, to remain in their homes, and to afford basic necessities.   

  

The expedited removal program, which accounts for nearly one-third of all removals from the 

United States, raises additional accountability and transparency concerns. Under this program, 

immigration officials can summarily remove migrants that they encounter without proper 

documents at ports-of-entry or near land and sea borders.  However, if migrants express a fear 

of return or request political asylum, they must be referred for an interview with a US 

Citizenship and Immigration Services (USCIS) Asylum Officer. According to the only 

publically available study of this process, DHS summarily returns a significant percentage of 

migrants that express a fear of return.
13 

 Despite the expansion of expedited removal in recent 

years and high levels of violence in migrant-sending states, no assessment has been conducted 

of this process in more than seven years. Just last week, I learned of the case of an arriving 

Mexican asylum-seeker who was told by a border official that the United States was “full .” An 

updated study would determine the extent to which border officials are meeting their legal 

responsibilities in the expanded expedited removal process.  

 

Border enforcement tactics, of course, affect both migrants and residents.  The U.S.-Mexico 

border has been called a “de-constitutionalized zone” in recognition of the discretion afforded 

immigration officials to conduct warrant-less interrogations of persons they believe to be 

undocumented, to board and search vehicles within “a reasonable distance” of the border, to 

                                                           
10 US Government Accountability Office, Border Security: Additional Actions Needed to Strengthen CBP Efforts to 

Mitigate Risk of Employee Corruption and Misconduct (Washington, DC: US Government Accountability Office, 

December 2012), 8-9,  http://www.gao.gov/assets/660/650505.pdf 

11 Most prosecutions occur through Operation Streamline, a zero-tolerance collaboration between DHS and federal 

prosecutors that operates in five Border Patrol districts. 

12 Ajay Chaudry, Randy Capps, Juan Manuel Pedroza, Rosa Maria Castañeda, Robert Santos and Molly M. Scott, 

Facing Our Future: Children in the Aftermath of Immigration Enforcement (Washington, DC: The Urban Institute, 

February 2010), http://www.urban.org/UploadedPDF/412020_FacingOurFuture_final.pdf.  

13 US Commission on International Religious Freedom, Report on Asylum Seekers in Expedited Removal, Volume II 

(Washington, DC: US Commission on International Religious Freedom, 2005), 

www.uscirf.gov/images/stories/pdf/asylum_seekers/evalCredibleFear.pdf  

http://www.gao.gov/assets/660/650505.pdf
http://www.urban.org/UploadedPDF/412020_FacingOurFuture_final.pdf
http://www.uscirf.gov/images/stories/pdf/asylum_seekers/evalCredibleFear.pdf
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access private lands within 25 miles of the border, and to arrest those that agents have “reason to 

believe” are guilty of immigration violations. Border residents strongly support border security.  

However, many believe that the Border Patrol’s presence has reached saturation levels in their 

communities. They also raise concerns over a level of government intrusion in their lives that 

would be unthinkable (and unconstitutional) in the rest of the country.    

 

Finally, I would like to discuss enforcement of immigration law by states and localities, 

particularly the police.  As of August 22, 2012, DHS’s Secure Communities program operated in 

97 percent of US jurisdictions.
14 

 Under this program, persons arrested for crimes are screened 

against immigration databases.  Secure Communities and related state and local immigration 

enforcement programs have been criticized for leading to pre-textual arrests by local police and 

for dissuading immigrant communities from cooperating with the police. A DHS-appointed Task 

Force on Secure Communities warned that when immigrant communities “perceive that police 

are enforcing federal immigration laws … victims, witnesses and other residents may become 

fearful of reporting crime and approaching the police” which, in turn, “may have a harmful 

impact on the ability of the police to build strong relationships with immigrant communities and 

engage in community policing, thereby negatively impacting public safety and possibly national 

security.”
15 

In domestic violence cases, for example, police often arrest both the abuser and the 

victim, and investigate the crime more thoroughly post-arrest. In these circumstances, many 

victims who lack immigration status will not risk deportation by reporting the crime.   

 

 Family Unity 

 

US immigration law prioritizes family unity: roughly two-thirds of the visas that the United 

States issues each year go to persons with a close family relationship to a US citizen or lawful 

permanent resident (LPR).  At the same time, the law destabilizes and divides millions of 

families. The Illegal Immigration Reform and Immigrant Responsibility Act of 1996 (IIRIRA) 

can be seen as a low-water mark in ensuring the integrity of families. IIRIRA expanded the 

crimes leading to removal and mandatory detention, while limiting the discretion of Immigration 

Judges to allow non-citizens to remain in the United States based on their family ties.  Since 

IRCA’s passage, countless long-term residents, including LPRs with US families, have been 

detained and removed based on relatively minor crimes that they committed years in the past.
16

   

 

The Kino Border Initiative report found that 32 percent of the parents deported to the Northern 

Mexico border between January and March 2012, had at least one child living in the United 

                                                           
14 US Department of Homeland Security, Immigration and Customs Enforcement, “Activated Jurisdictions,” 

http://www.ice.gov/doclib/secure-communities/pdf/sc-activated2.pdf (last visited April 7, 2013). 

15 US Department of Homeland Security, Homeland Security Advisory Council, Task Force on Secure 

Communities: Findings and Recommendations (Washington, DC: Department of Homeland Security, 2011), 

http://www.dhs.gov/xlibrary/assets/hsac-task-force-on-secure-communities-findings-and-recommendations-

report.pdf (last visited April 7, 2013). 

16 Catholic Legal Immigration Network, Inc., The Impact of Our Laws on American Families (Washington, DC: 

Catholic Legal Immigration Network, Inc., 2000), http://www.cliniclegal.org/Publications/AtRisk/atrisk1.pdf; 

American Bar Association, Commission on Immigration, American Justice Through Immigrants’ Eyes (Chicago, 

Ill.: American Bar Association, 2004), http://www.protectcivilrights.org/pdf/reports/american-

justice/american_justice.pdf .       

http://www.ice.gov/doclib/secure-communities/pdf/sc-activated2.pdf
http://www.dhs.gov/xlibrary/assets/hsac-task-force-on-secure-communities-findings-and-recommendations-report.pdf
http://www.dhs.gov/xlibrary/assets/hsac-task-force-on-secure-communities-findings-and-recommendations-report.pdf
http://www.cliniclegal.org/Publications/AtRisk/atrisk1.pdf
http://www.protectcivilrights.org/pdf/reports/american-justice/american_justice.pdf
http://www.protectcivilrights.org/pdf/reports/american-justice/american_justice.pdf
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States.
17  

Of those who had lived in the United States for at least one year prior their deportation, 

61 percent left a child in the United States. Moreover, in many cases, deportation separated US 

children from both of their parents. These grim facts should not come as a surprise: an estimated 

5.5 million U.S. children, including 4.5 million U.S. citizens, have at least one parent that lacks 

immigration status.
18

  The following case from the CLINIC report illustrates how deportation 

and, more broadly, immigration enforcement devastates U.S. families. If anything, such cases 

have proliferated in recent years. 

 

‘Mr. S-’ came to the United States in 1962. He married, raised his children, bought a 

home, and worked for 24 years in the same job. In 1998, INS agents arrested Mr. S- in a 

sweep that netted 533 persons who had been convicted multiple times for driving under 

the influence. The Immigration Judge recognized Mr. S-’s significant ties to the United 

States, but said that the law did not allow these to be considered. After a three-year legal 

battle, the INS deported Mr. S- in June 2000. He had been a lawful permanent resident in 

the United States for 35 years. He left behind his U.S. citizen wife (“Mrs. S-”), two U.S. 

citizen daughters (ages 15 and 13), two sons from a prior marriage, his mother and 

siblings. He has no remaining family in Mexico.  

 

During the family’s lengthy and expensive legal ordeal, Mrs. S- and her two daughters 

had to leave their home, file for bankruptcy, and return the family van since they could no 

longer afford payments. The family now rents their home for $500 a month, which goes 

to satisfy their bankruptcy debts. Mr. S- had earned $24,000 a year working in a grocery 

store and Mrs. S made $15,000 as an accounts payable clerk at a plumbing wholesale 

company. She must now provide for herself and her children, as well as for Mr. S- in 

Mexico. 

 

Mr. S- used to work nights and Mrs. S- days. This allowed Mr. S- to meet his daughters 

when they returned from school each day. When the family had to move from their home, 

the girls switched schools. They have also been troubled by the details of their father’s 

arrest, which occurred in the early morning with INS agents surrounding their home. INS 

agents have since told family members that if Mr. S- returns to the United States, he will 

be prosecuted and serve prison time.  

 

Each Thursday night, Mrs. S- meets in a community center in El Paso with other women 

(and their children) whose husbands have been deported. Hundreds of families belong to 

such groups across the country.  Like Mrs. S-, many women have lost homes and been 

forced into bankruptcy. Some have moved in with extended family. Most have taken jobs 

or second jobs that keep them apart from their children. The children have been 

traumatized by their fathers’ arrests, the loss of a parent, and the many ways their lives 

have changed. Many women worry that their husbands will opt to make new lives for 

themselves. They hope for legislative relief that will return their husbands and restore 

their families. 
19 

                                                           
17 Danielson, Documented Failures, 16. 

18 Jeffrey Passel and D’Vera Cohn, Unauthorized Immigrant Population: National and State Trends, 2010 

(Washington, D.C.: Pew Hispanic Center, 2011), 13, http://www.pewhispanic.org/files/reports/133.pdf. 

19 CLINIC, Chaos on the US-Mexico Border, 41-42. 

http://www.pewhispanic.org/files/reports/133.pdf
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The Kino Border Initiative report also highlights how deportation practices divide families.  The 

Alien Transfer Exit Program (ATEP), for example, has been lauded for disrupting smuggling 

operations by deporting non-citizens to ports-of-entry which are distant from migrant crossing 

points to the United States.  However, CBP/ICE does not have standard process for identifying 

family members who are arrested together. Thus, family members are routinely separated during 

deportation. Moreover, deportations frequently occur at night in crime-ridden Mexican border 

communities, putting migrants at substantial risk. The report found that 58 percent of the persons 

traveling with others were separated from a family member during deportation.
20

 

 

The family-based visa system, while generous in many respects, creates additional problems for 

mixed-status families. These problems can be traced to The Immigration Reform and Control 

Act of 1986 (IRCA). IRCA led to the legalization of nearly 3 million unauthorized immigrants, 

but it failed to provide derivative legal status to the family members of those legalized.  As a 

result, the newly legalized had to wait to become LPRs before they could petition for visas for 

their family members, laying the groundwork for substantial backlogs in family-based 

immigration categories.
  
  

 

The US Department of State (DOS) recently reported that as of November 1, 2012, 4.4 million 

persons with approved visa petitions (97 percent of them family-based visas), had not yet 

received their visa.
21

  Persons in this situation must decide whether to live outside the United 

States (apart from their families), or in the United States without status. In either case, the stress 

on immigrant families can be immense. Depending on the country of origin and category of 

family relationship, backlogs can span many years.  After a visa become available, most 

beneficiaries must leave the country for “consular processing.”  However, when they leave, they 

trigger multi-year bars (typically ten years) to readmission based on past unlawful presence.   

 

Recommendations 

 

Many scholars and commentators have developed recommendations for how to create a more 

effective immigration enforcement system and how to preserve family unity. Rather than set 

forth an exhaustive list of recommendations, let me highlight just a few, with a particular focus 

on those that require legislation.  

 

First, Congress should pass immigration reform legislation that legalizes a significant percentage 

of the nation’s 11 million unauthorized immigrants (including close family members who do not 

independently qualify), allocates sufficient numbers of family-based visas, eases the caps by 

preference category and nationality that have caused multi-year backlogs, and strengthens 

enforcement. A properly structured legalization program would preserve immigrant families, 

including those with members with approved family-based petitions. It would bring large 

numbers of “invisible” immigrants out of the shadows, put them on a path to citizenship, and 

allow the government to screen them.  It would make the enforcement system more effective by 

                                                           
20 Danielson, Documented Failures, 14. 

21 Claire Bergeron, “Going to the Back of the Line: A Primer on Lines, Visa Categories and Wait Times” 

(Washington, DC: Migration Policy Institute, March 2013), http://www.migrationpolicy.org/pubs/CIRbrief-

BackofLine.pdf.  

http://www.migrationpolicy.org/pubs/CIRbrief-BackofLine.pdf
http://www.migrationpolicy.org/pubs/CIRbrief-BackofLine.pdf
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allowing CBP/ICE to target its resources on serious criminals, potential security risks, and other 

priority populations.     

 

Second, Congress should eliminate the bars on admission based on unlawful presence and should 

allow additional visa beneficiaries to secure LPR status without leaving the United States.  

Section 245(i) of the Immigration and Nationality Act provides for “adjustment of status” for 

those who entered without inspection or who overstayed their temporary visas, and whose 

family-based petitions were filed on or before April 30, 2001. Congress should advance the visa 

filing cut-off date by a decade and, thus, expand eligibility for the 245(i) program. In-country 

adjustment obviates the need to travel abroad and, thus, allows qualified family members to 

avoid triggering the bars to admission based on unlawful presence.   

 

Third, Congress should limit the crimes that lead to automatic removal and mandatory detention, 

and should restore discretion to Immigration Judges to grant relief from removal based on family 

and other equitable ties to the United States. In addition, federal prosecutors and DHS should 

abandon Operation Streamline and other programs that indiscriminately prosecute immigration 

offenses.  Criminal prosecutions should be reserved for egregious and repeated violations of the 

law.  Zero-tolerance prosecution strategies have not been shown to deter illegal entries border-

wide, and they invariably divert scarce law enforcement resources from prosecution of more 

serious crimes.  Illegal entries and most re-entries can be handled just as effectively through 

administrative processes. 

Fourth, Congress and DHS should reform the immigration detention system. Congress should 

limit mandatory detention to national security and serious criminal cases. Mandatory detention 

limits the discretion of immigration officials and judges to make appropriate decisions related to 

release, custody, and placement in alternative-to-detention (ATD) programs. Congress and DHS 

should also adopt legally enforceable standards to govern the treatment of those in DHS’s 

custody.  In August 2012, the American Bar Association approved model standards for 

immigration detention, which Congress should codify. They provide that any restrictions or 

conditions placed on noncitizens should be the least restrictive, non-punitive means necessary to 

further the goals of detention, which are to ensure court appearances and removal, and (in rare 

cases) to safeguard the public. The strategies to achieve these goals can run the gamut from 

release on bond, to community-based supervised release programs, to ATD programs with 

different levels of supervision, to home detention with strict conditions, and (as a last resort) to 

detention.   

Congress should also increase appropriations for ATD programs and direct ICE to expand its use 

of them. As it stands, Congress invests modestly in ATDs ($72 million a year) relative to DHS’s 

$2 billion detention budget. Yet properly structured ATD programs have proven successful at 

ensuring court appearances. They are also cost-effective: it costs anywhere from 10 and 20 times 

more per night to detain than to supervise an immigrant in an ATD program.  Finally, ICE 

should treat its restrictive ATD programs as an alternative form of detention and, thus, make 

them available to mandatory detainees. 

Fifth, DHS should establish policies and protocols, as well as designate staff, to determine 

whether migrants that it arrests together are family members. If so and if neither family member 

has a claim to remain in the United States, they should be deported together.  In addition, 
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migrants should be deported during daylight hours to reasonably safe locations. DHS and DOS 

should also encourage migrant-sending states to provide financial assistance to their nationals so 

that they can travel home. In addition, DHS and DOS should work with non-governmental 

organizations to expand reintegration programs for deported children and other vulnerable 

populations.  

 

Sixth, Congress should establish a commission of diverse border residents to advise it and DHS 

on border security, immigration enforcement policies, and the impact of enforcement programs 

on local communities. The Group of 8’s framework proposes that border communities be 

afforded “a meaningful opportunity” to offer input on the effect DHS enforcement strategies. 

This idea deserves support: federal laws and policies should be informed by the communities 

most affected by them.  

 

Advisory groups of this sort have already begun to form along the border.  The Council for 

Border Security, Development and Human Rights, for example, consists of border residents from 

law enforcement, local government, business, labor, faith-based, community-organizing, media, 

academic and other sectors.  In a meeting convened last summer by the Border Network for 

Human Rights, Council members expressed strong support for smart and targeted enforcement.  

Yet they shared a sentiment recently expressed by Andrew Sellee of the Wilson Center that DHS 

“prioritizes terrorism, transnational crime, and immigration violators in that priority order, but 

Congress and the Department seem to actually apportion resources in the exact inverse order.”
22

 

 

Seventh, Congress should invest in improved infrastructure and staffing at ports-of-entry (POEs).  

Under-investment in POEs restricts bi-national trade and commerce, which is the economic life-

blood of border communities. It also increases the nation’s vulnerability to illegal drug 

trafficking and other criminal enterprises.  According to DOJ, the Southwest border is the 

“primary gateway” for illicit drug smuggling to the United States, with cocaine, heroin and 

methamphetamine primarily enter through POEs in California and South Texas.
23

 Lack of 

infrastructure and capacity at POEs also limits the ability of border officials to stem the flow 

south of firearms and drug profits to Mexican drug cartels. Delays at POEs also diminish the 

quality of life in border communities, leading to high levels of pollution created by idling cars 

and other problems.  

   

Eighth, Congress and DHS should define a standard and metrics for effective and humane border 

enforcement.  In addition, Congress should require DHS to report on its progress in meeting 

these metrics annually. The Secure Fence Act of 2006 requires “operational control” of the land 

and maritime border, which it defines as “the prevention of all unlawful entries into the United 

States.”  This standard will never be achieved and an ambitious but achievable outcome-oriented 

goal should be developed and adopted in its stead. In addition, despite massive public investment 

in a secure border, the Border Patrol’s sole reported metric for success remains what it has 

                                                           
22 Donald Kerwin, “A View from the Border on the U.S. Immigration Debate,” Huffington Post (posted August 8, 

2012), http://www.huffingtonpost.com/donald-kerwin/a-view-from-the-border-on-immigration-

debate_b_1730695.html . 

23 US Department of Justice, National Drug Intelligence Center, National Drug Threat Assessment 2011 

(Washington, DC: US Department of Justice, August 2011), 

http://www.justice.gov/archive/ndic/pubs44/44849/44849p.pdf, 13-14. 

http://www.huffingtonpost.com/donald-kerwin/a-view-from-the-border-on-immigration-debate_b_1730695.html
http://www.huffingtonpost.com/donald-kerwin/a-view-from-the-border-on-immigration-debate_b_1730695.html
http://www.justice.gov/archive/ndic/pubs44/44849/44849p.pdf
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always been: apprehensions. Historically, the Border Patrol has cited both surges and reductions 

in apprehensions as evidence of successful enforcement.  

 

DHS now collects data that would allow it to create and report on a fuller set of metrics and, 

thus, to provide lawmakers and the public with a more accurate sense of its effectiveness. For 

example, it can now produce reasonable estimates of attempted entries through technology, 

craftsmanship like “sign-cutting”, and other means.
24

 Thus, it can report on “apprehension rates,” 

not just apprehensions. Its metrics should also include crime rates and quality of life indicia in 

border communities; cross-border trade and commerce; migrant crossing deaths; attacks and 

assaults on Border Patrol agents; and civil rights complaints against and indictments of Border 

Patrol officers.   

 

Ninth, much has changed on the U.S.-Mexico border in recent years, but migrant crossing death 

have continued unabated.  Indeed, fatality rates have increased. The Border Patrol reports only 

on “known” deaths on the US side of the border.25  Congress should require DHS to provide 

detailed annual estimates on migrant crossing deaths, including deaths in Mexico and estimates 

of likely deaths in which a body has not been recovered.  In addition, Congress should require 

DHS to detail the steps that CBP has taken and plans to take to prevent and limit deaths. 

 

Tenth, Congress should ensure rigorous, independent investigation and reporting of complaints 

of Border Patrol misconduct. DHS should adopt and publicize a uniform complaint process. 

DHS’s Office of Civil Rights and Civil Liberties (CRCL) has the responsibility to investigate 

and resolve complaints regarding DHS personnel. It should exercise this authority fairly and 

transparently. CRCL refers fewer complaints than it did in its early years to the Border Patrol 

sectors for investigation and resolution. It should continue this trend for reasons of 

independence, impartiality and public confidence: the Border Patrol should not investigate civil 

rights complaints against its own agents.  CRCL should be particularly vigilant in detecting, 

tracking, addressing and reporting on patterns of misconduct, like those highlighted in the Kino 

Border Initiative and No More Deaths’ reports.  Such groups can serve as additional “eyes” and 

“ears” for oversight officials.  Border officials and OCRCL should develop close working 

relationship with these groups.  In addition, the Border Patrol should redouble its screening, 

training, evaluation and oversight of agents.         

 

Eleventh, Congress should commission an annual, independent report on the expedited removal 

process, with a particular focus on the initial encounter between border officials and migrants.  

The report should assess whether border officials meet their legal responsibilities in cases in 

which migrants express a fear of persecution or request political asylum. Such a report is 

particularly necessary given the expansion of the expedited removal process in recent years, the 

high volume of migrants from nations experiencing horrific violence, and the lack of any 

transparency regarding this process. 

 

                                                           
24 Center for Migration Studies, “How Does the United States Define and Measure Border Security,” 

http://cmsny.org/2012/02/15/how-secure-is-the-us-mexico-border/ (last visited April 7, 2013). 

25 Marc Rosenblum, “Border Security: Immigration Enforcement Between Ports of Entry” (Washington, DC: 

Congressional Research Services, January 6, 2012), 32-33,  http://fpc.state.gov/documents/organization/180681.pdf., 

http://cmsny.org/2012/02/15/how-secure-is-the-us-mexico-border/
http://fpc.state.gov/documents/organization/180681.pdf
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Twelfth, Congress should pass legislation that reasserts federal primacy on immigration issues 

and stipulates that immigration officials should not accompany local police in their work or 

otherwise enforce immigration law.  Local police and immigration officials can and should 

collaborate on investigations and other matters on which their respective jurisdictions overlap. 

However, if the police enforce immigration law, they will not be able rely on the full cooperation 

of immigrants in reporting crimes, testifying or assisting in community policing.  For similar 

reasons, DHS should issue a regulation that clarifies that its agents will not engage in 

enforcement activities on the property of churches, schools, hospitals, charitable agencies, 

homeless shelters, or other places where the religious conviction, health or the well-being of 

unauthorized persons or their family members require them to be. Finally, DHS should screen 

persons against immigration databases post-conviction, not post-arrest, so it does not dissuade 

immigrants from reporting crimes.    

 

Again, I wanted to thank the Committee for this opportunity to testify and for its commitment to 

consider and vet immigration enforcement, Border Patrol accountability, and family unity issues.  

It is my conviction that immigration reform legislation should address these issues, and I thank 

the Committee for providing a forum today to discuss them.   


